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STATEMENT OF THE | SSUES

issue in this proceeding is whether Respondents comm tted

the offenses set forth in the Adm nistrative Conplaints and, if



so, what penalty shoul d be inposed.



PRELI M NARY STATEMENT

On August 21, 1997, Petitioner issued a five-count
Adm ni strative Conpl ai nt agai nst Respondents, M zeral Robinson
(" Robi nson") and Wakefield Realty, Inc. (Wakefield Realty), for
percei ved viol ations of Section 475.25, Florida Statutes. The
gravanen of the conplaint concerns a $6, 000 deposit which, it is
al | eged, Hubert and Ruth Dobson (the "Buyers") placed with
Respondents under the terns of a deposit recei pt agreenent and
whi ch Robi nson (Count ) and Wakefield Realty (Count I1) failed
to account for and deliver, in violation of Section 475.25(1)(d),
Florida Statutes. The conplaint further alleges that, during the
Departnent's investigation of the Dobson transaction, Robi nson
(Count I11) and Wakefield Realty (Count IV) "failed or were
unabl e to produce to Petitioner's investigator, upon request, the
requi site brokerage records and docunentation,” in violation of
Rul e 61J2-14.012, Florida Adm nistrative Code, and, therefore, in
viol ation of Section 475.25(1)(e), Florida Statutes. Finally,
the conplaint alleges (Count V) that, at the tine the conplaint
was i ssued, Wakefield Realty did not have a duly licensed
qual i fyi ng broker and had, therefore, failed to maintain an
active, valid and current corporate registration, in violation of
Rul e 61J2-5.018, Florida Adm nistrative Code, and, therefore, in
viol ation of Section 475.25(1)(e), Florida Statutes.

On Novenber 20, 1997, Petitioner issued a second

Adm ni strative Conpl ai nt agai nst Respondent Robi nson for



addi ti onal perceived violations of Section 475.25, Florida
Statutes. The gravanmen of this conplaint was a $1, 000 deposit by
Iran V. Rafiee (the "Buyer"), which Petitioner alleged Robi nson
failed to tinmely deposit in escrow, and failed to account for and
deliver. The conplaint further alleged that Robinson "failed to
properly and tinmely notify Petitioner of any change of address or
enpl oyer as required by law," and that "Respondent is presently
licensed as a broker-sal esperson without being properly
affiliated wth any duly licensed or registered Florida real
estate broker." The conplaint concluded, based on such

al l egations, that Robinson was guilty of the foll ow ng of fenses:
Count |, "Fraud, m srepresentation, conceal nent, false prom ses,
fal se pretenses, dishonest dealing by trick, schene or device,

cul pabl e negligence or breach of trust in any business
transaction in this State in violation of 8 475.25(1)(b), Fla.
Stat."; Count |1, "failing to imedi ately deposit funds in escrow
in violation of 8 475.25(1)(k), Fla. Stat."; Count 111, "failing
to account and deliver funds held in escrow, trust or on
condition in violation of 8 475.25(1)(d), Fla. Stat."; Count 1V,
"failing to properly and tinely notify Petitioner of a change of
address or enployer in violation of 8 475.23, Fla. Stat.," and
"operating as a broker w thout an active, current and valid

Fl orida brokers license, either or both in violation of

8 475.25(1)(a)/(e), Fla. Stat."; and, Count V, "failure to

mai ntain trust funds in the real estate brokerage escrow bank



account or some other proper depository until disbursenent
t hereof was properly authorized in violation of 8 475.25(1)(k),

Fla. Stat."



Respondent filed an election of rights in response to each
conpl ai nt which rai sed disputed issues of fact, and the matters
were referred to the Division of Adm nistrative Hearings for the
assignment of an adm nistrative |aw judge to conduct a forma
heari ng pursuant to Sections 120.569 and 120.57(1), Florida
Statutes. The first Adm nistrative Conplaint, dated August 21,
1997, was assigned DOAH Case No. 97-5041, and the second
Adm ni strative Conplaint, dated Novenber 20, 1997, was assi gned
DOAH Case No. 98-0003. By order of January 22, 1998, the cases
wer e consol i dat ed.

At hearing, Petitioner called as witnesses Iran Rafiee,
Juanita Pal aci o, Ruth Dobson, Hubert Dobson, and Monroe Berger.
Petitioner's Exhibits 2 through 24 were received into evidence.*’
Respondent M zeral Robinson testified on her own behal f, and
Respondent's Exhibits 1 through 8 were received into evidence.?

The transcript of hearing was filed April 15, 1998, and the
parties were initially accorded ten days fromthat date to file
proposed recommended orders. Thereafter, at Respondents' request
and with Petitioner's acqui escence, the tinme for filing proposed
recommended orders was extended to May 15, 1998. Consequently,
the parties waived the requirenent that a recommended order be
rendered within thirty days after the transcript is filed. Rule
60Q 2.011, Florida Adm nistrative Code. Petitioner elected to
file such a proposal, and it has been duly considered in the

preparation of this order.



FI NDI NGS OF FACT

Prelimnary matters

1. Petitioner, Departnent of Business and Professional
Regul ation, Division of Real Estate (Departnent), is a state
governnment |icensing and regul atory agency charged, inter alia,
with the responsibility and duty to prosecute adm nistrative
conplaints pursuant to the laws of the State of Florida,

i ncl udi ng Chapters 455 and 475, Florida Statutes.

2. Respondent, M zeral Robinson (Robinson), is now and was
at all times material hereto a licensed real estate broker in the
State of Florida, having been issued |icense nunber 0484257.

3. FromJuly 18, 1988, through January 5, 1997, Robi nson
was registered with the Departnent as a broker/officer of
Wakefield Realty, Inc. (Wakefield Realty), a broker-corporation,
and from January 6, 1997, through June 30, 1997, Robi nson was
regi stered as an active broker-sal esperson with Township Real ty,
Inc., a broker-corporation |ocated at 1333 South State Road 7,
North Lauderdal e, Florida. Since June 30, 1997, Robinson has
been regi stered as a broker-sal esperson without a current
enpl oyer, with an address of 6372 Harbor Bend, Margate, Florida.

4. FromJuly 18, 1988, through January 6, 1997, Wakefield
Realty was registered with the Departnment as a broker-corporation
(registration nunber 0255869), with an address of 4699 North
State Road 7, Fort Lauderdale, Florida. However, in Cctober

1996, without notice to the Florida Real Estate Conm ssion,



Wakefield Realty relocated its offices to 2240 Wol bri ght Road,
Boynt on Beach, Florida. On January 6, 1997, the license of its
corporate broker, Robinson, was reissued as a broker-sal esperson
wi th Township Realty, Inc., and, no active broker having been
appointed to fill the vacancy within 14 cal endar days, Wakefield
Realty's corporate registration was cancelled. Rule 61J2-5.018,
Fl ori da Adm ni strative Code.

The Dobson contract and related matters
(DOAH Case No. 97-5041)

5. On Qctober 31, 1995, Respondents, Robinson and Wakefield
Real ty, as agents for Hubert and Ruth Dobson, the Buyers,
presented a witten offer to purchase a house owned by Adrienne
and Nancy Cutler, the Sellers, at 951 Sout hwest 88th Terrace,
Penbr oke Pines, Florida.

6. On Novenber 7, 1995, follow ng negotiations, the
Dobsons' offer was accepted by the Sellers. The agreed purchase
price was $123,480, with the nmethod of paynent as follows: a
$2, 000 deposit tendered with the offer; an additional deposit of
$4,000 "due within 10 United States banking days after date of
acceptance"; the proceeds ($117,306) of a new conventi onal
nortgage to be secured by the buyers; and, a bal ance of $174 to
be paid by the buyers at closing. Al deposits were to be held
in escrow by Wakefield Realty.

7. In addition to the provisions of the agreenent relating
to the deposits, discussed supra, the agreenent contained the

foll ow ng pertinent provisions:



D. NEW MORTGAGES:

: if this Contract provides for Buyer
to obtain a new nortgage, then Buyer's
performance under this Contract shall be
contingent upon Buyer's obtaining said
nort gage financing upon the terns stated, or
if none are stated, than upon the terns
generally prevailing at such tine in the
county where the property is located. The
buyer agrees to apply within 5 banking days

and to make a good faith, diligent
effort to obtain the nortgage financing. In
the event a conmtnment for said financing is
not obtained within 45 banking days . . .
fromthe date of this Contract, then the
other party may termnate this Contract by
delivery of witten notice to the other party
or his agent, the deposit shall be returned
to the Buyer and all parties shall be
rel eased fromall further obligations
hereunder. This right of term nation shal
cease upon the Buyer obtaining a witten
commtnent letter for nortgage financing at
the rate and terns of paynent previously
specified herein prior to the delivery of the
notice of term nation.

* * *

X.  DEFAULT: In the event of default of
either party, the rights of the non-
defaulting party and the broker shall be as
provi ded herein and such rights shall be
deened to be the sole and exclusive rights in
such event; (a) If Buyer fails to perform any
of the covenants of this Contract, all noney
paid or deposited pursuant to this Contract
by the Buyer shall be retained by or for the
account of the Seller as consideration for
t he execution of this Contract as agreed and
i qui dated danmages and in full settlenent of
any clains for damages and specific
performance by the Sell er against the
Buyer .

* * *

(CHECK and COVPLETE THE ONE APPLI CABLE)
(X) |IF AWITTEN LI STI NG AGREEMENT | S
CURRENTLY | N EFFECT:



Sell er agrees to pay the Broker naned above
i ncl udi ng cooperating sub-agents and/ or
cooperating Buyers Agents naned, according to
the ternms of an existing, separate witten
agreement ;

* * *

| f Buyer fails to performand deposit(s) is
retai ned, 50%thereof, but not exceeding the
Broker's fee above provided, shall be paid
Broker, as full consideration for Broker's
services including costs expended by Broker,
and the bal ance shall be paid to Seller.

8. To finance the purchase, Robinson submtted an
application on the Dobsons' behalf for a conventional residential
nortgage loan with G tizens Federal Bank. That application was
deni ed January 8, 1996.

9. Follow ng the denial of their application, the Dobsons
made demand of Respondents, under the nortgage contingency
provi sion of the purchase agreenent, for the return of their
$6, 000 deposit.® Respondents, notwithstanding the rejection of
t he Dobsons' application for financing and the Sellers' execution
of a release of deposit, which directed the escrow agent to
di sburse the escrow deposit of $6,000 to the Dobsons, failed and
refused to return any portion of the deposit to the Dobsons. To
date, such failure continues, and the proof is conpelling that
Respondents have converted the deposit to their own use and

benefit.*

The Rafiee contract and related matters
(DOAH Case No. 98-0003)

10. On Cctober 25, 1996, Respondent, M zeral Robinson,

10



procured a witten offer fromlran Rafiee to purchase a triplex
owned by Henry Sweigart, |ocated at 11460 Northwest 39th Street,
Coral Springs, Florida. The stated purchase price was $195, 000,
with the nmethod of paynent as follows: a $1, 000 deposit tendered
with the offer; an additional deposit of $9,000 "due within 5
United States banking days after date of acceptance"; the
proceeds ($156,000) of a new conventional nortgage to be secured
by the buyer; and, a balance of $30,000 [sic] to be paid by the
buyer at closing. All deposits were to be held by Wakefiel d
Realty, Inc., M zeral Robinson, escrow agent.

11. According to the "Deposit Receipt and Contract for Sale
and Purchase," Rafiee's offer was accepted on what appears to be
Cct ober 27, 1996 (Petitioner's Exhibit 12), and Rafiee's initial
deposit, which was in Robinson's possession by at |east
Cct ober 25, 1996,° was deposited on Cctober 30, 1996.° Accepting
Oct ober 25, 1996, as the date Robinson received the check, the
check was deposited "no later than the end of the third business
day following receipt."” Rule 61J2-14.008(d), Florida
Adm ni strative Code.

12. In addition to the provisions of the agreenent relating
to the deposits, discussed supra, the agreenment contained the
foll ow ng pertinent provisions:

29. DEFAULT: In the event of default of
either party, the rights of the non-
defaulting party and the broker shall be as
provi ded herein and such rights shall be

deened to be the sole and exclusive rights in
such event. |f Buyer fails to perform any of

11



t he covenants of this Contract, all noney
paid or to be paid as deposits pursuant to
this Contract by the Buyer shall be retained
by or for the account of the Seller as
consideration for the execution of this
Contract as agreed and |iqui dated damages and
in full settlenment of any clains for damages
and specific performance by the Seller

agai nst the Buyer.

* * *

(CHECK AND COVPLETE THE ONE APPLI CABLE)

(X) |IF AWITTEN LI STING AGREEMENT 1 S
CURRENTLY | N EFFECT:

Seller agrees to pay the Broker(s) naned
above according to the ternms of an existing,
separate witten professional service fee
agr eement ;

* * *

| f Buyer fails to performand deposit(s) is
retai ned, 50%thereof, but not exceeding the
Broker's fee above provided, shall be paid
Broker, as full consideration for Broker's
services including costs expended by Broker,
and the bal ance shall be paid to Seller.

13. Wthin days of the acceptance of her offer, M. Rafiee
deci ded that she no | onger desired to purchase the property and,
on or about Cctober 31, 1996, notified Robi nson of her decision
and requested the return of her deposit. At the tinme, Robinson
was nonconmm ttal and, observing that the check had only recently
been deposited and |ikely had not yet been paid, stated they
woul d have to speak of the matter at a | ater date.

14. Thereafter, when pressed regarding the return of
Ms. Rafiee's deposit, Robinson informed her that the deposit had

been given to the seller, as required by the contract.

Nevert hel ess, when Ms. Rafiee voiced her intention to pursue the

12



matter further, Robinson agreed to pay her $800 (the parties
agreei ng that Robinson was entitled to $200 for her efforts) by
Decenber 20, 1996. Followi ng the passage of a nunber of
deadl i nes, and one check returned for insufficient funds,

Robi nson, in or about May 1997, eventually paid Ms. Rafiee the
$800. 00.

15. At hearing, Robinson averred that because of
Ms. Rafiee's default, she and the seller were, under the terns of
the contract, each entitled to 50% of the $1, 000 deposit, and
that she disbursed the deposit accordingly. As for her offer to
pay Ms. Rafiee $800, it was Robinson's view that such offer was
made to appease Ms. Rafiee, since Robinson expected to secure
further business fromher, and should not be considered an
adm ssion that Ms. Rafiee was entitled to the return of any of
her deposit.

16. Gven Ms. Rafiee's default under the purchase
agreenent, it nust be concluded that Robinson, as the broker, had
apparent authority to retain 50% ($500) of the deposit and to
remt the remaining 50% ($500) to the seller. This is what
Robi nson avers she did and, given the proof or, stated
differently, the lack thereof, it cannot be resolved, with the
requisite degree of certainty, that she did otherw se.?

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has

jurisdiction over the parties to, and the subject matter of,

13



t hese proceedings. Sections 120.569, 120.57(1), and 120.60(5),
Fl orida Stat utes.

18. \Were, as here, the Departnment proposes to take
punitive action against a licensee, it nmust establish grounds for
di sciplinary action by clear and convincing evidence. Section

120.57(1)(h), Florida Statutes (1997), and Departnment of Banking

and Finance v. Osborne Stern and Co., 670 So. 2d 932 (Fla. 1996).

That standard requires that "the evidence nust be found to be
credible; the facts to which the wtnesses testify nmust be
distinctly renenbered; the testinony nmust be precise and
explicit; and the witnesses nust be |acking in confusion as to
the facts in issue. The evidence nust be of such weight that it
produces in the mnd of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the truth of the allegations

sought to be established.” Slonowitz v. Wal ker, 429 So. 2d 797,

800 (Fla. 4th DCA 1983). Moreover, the disciplinary action taken
may be based only upon the offenses specifically alleged in the

adm nistrative conplaint. See Kinney v. Departnent of State, 501

So. 2d 129 (Fla. 5th DCA 1987); Sternberg v. Departnent of

Pr of essi onal Regul ati on, Board of Medical Exam ners, 465 So. 2d

1324 (Fla. 1st DCA 1985); and Hunter v. Departnent of

Prof essi onal Regul ati on, 458 So. 2d 844 (Fla. 2d DCA 1984).

Finally, in determ ning whether Respondent violated the
provi sions of section 475.25(1), as alleged in the Adm nistrative

Compl ai nt, one "nust bear in mnd that it is, in effect, a penal

14



statute. . . . This being true, the statute nust be strictly
construed and no conduct is to be regarded as included within it

that is not reasonably proscribed by it." Lester v. Departnent

of Professional and Occupational Regul ations, 348 So. 2d 923, 925

(Fla. 1st DCA 1977).

The Dobson transacti on (DOAH Case No. 97-5041)

19. Pertinent to the charges pendi ng under DOAH Case No.
97-5041, Section 475.25(1), Florida Statutes, provides that the
Fl ori da Real Estate Conm ssion may:

: suspend a |license, registration, or
permt for a period not exceeding 10 years;
may revoke a |license, registration, or
permt; may inpose an adm nistrative fine not
to exceed $1,000 for each count or separate
of fense; and nmay issue a reprimnd, and any
or all of the foregoing, if it finds that the
licensee, registrant, permttee, or
appl i cant:

(d)1. Has failed to account or deliver to
any person, including a |licensee under this
chapter, at the tinme which has been agreed
upon or is required by law or, in the absence
of a fixed time, upon demand of the person
entitled to such accounting and delivery, any
personal property such as noney, fund,
deposit, check, draft, abstract of title,
nort gage, conveyance, |ease, or other
docunent or thing of val ue.

* * *

(e) Has violated any of the provisions of
this chapter or any |lawful order or rule nmade
or issued under the provisions of this
chapter or chapter 455.

20. Pertinent to the charges which rely on a perceived

15



viol ati on of Subsection 475.25(1)(e), Florida Statutes, are the
provi sions of Rule 61J2-14.012(1), Florida Adm nistrative Code,
whi ch provi des:

(1) A broker who receives a deposit? as
previously defined shall preserve and nmake
available to the BPR, or its authorized
representative, all deposit slips and
statenents of account rendered by the
depository in which said deposit is placed,
together wth all agreenents between the
parties to the transaction. In addition, the
broker shall keep an accurate account of each
deposit transaction and each separate bank
account wherein such funds have been
deposited. All such books and accounts shal
be subject to inspection by the DPR or its
aut hori zed representatives at all reasonable
times during regul ar business hours.

Al so pertinent to a perceived violation of subsection
427.25(1)(e) are the provisions of Rule 61J2-5.018, Florida
Adm ni strative Code, which provide as foll ows:

(1) A corporation shall have at all tines
regi stered the nanme(s) of its officer(s) and
director(s). |In the event that a corporation
has but one active broker, and such broker
dies, resigns, or is otherw se renoved from
the position as the active broker, then, in
such event, such vacancy shall be filled
Wi thin 14 cal endar days during which no new
br oker age busi ness nmay be performed by the
corporation or a licensee registered with the
corporation until a new active broker is
appoi nted and registered with the
corporation. It shall be the duty of the
corporation to inmediately notify the
Comm ssi on of such vacancy and of the steps
taken to fill this vacancy.

(2) Failure to appoint another active
broker within 14 cal endar days wll result in
the autonmatic cancellation of the corporate

registration, and the licenses of all its
officer(s), director(s) and sal esperson(s)
wi |l becone involuntarily inactive.

16



21. Here, the proof (as noted in the findings of fact and
correspondi ng endnotes) denonstrated, with the requisite degree
of certainty, that Respondents, M zeral Robinson and Wakefield
Realty, Inc., failed to account for and deliver up the Dobson
deposit as required by law. Consequently, Counts | and Il of the
Adm ni strative Conplaint (DOAH Case No. 97-5041) have been
sust ai ned.

22. The proof (as noted in the findings of fact and
correspondi ng endnotes) further denonstrated that Respondents
failed to maintain or nmake available to the Departnent or its
aut hori zed representative, all deposit slips and statenents of
account rendered by the depository in which the Dobson deposit
was placed, and failed to keep an accurate account of each
deposit transaction and each separate bank account wherein the
Dobsons' funds were deposited. |ndeed, the brokerage |edger
Respondents produced was a fabrication; no records were produced
whi ch woul d account for each deposit the Dobsons tendered; and no
records were produced which would explain the disposition of the
Dobson deposits. Consequently, Counts Ill and IV of the
Adm ni strative Conpl aint have been sust ai ned.

23. Finally, the proof denonstrated that as of January 6
1997, Wakefield Realty, Inc., failed to have at |east one officer
or director wwth an active broker's license and failed, within 14
cal endar days thereafter, to appoint another active broker.

Consequently, Count V of the Adm nistrative Conplaint has been

17



sustai ned. However, the proof further reflected that the
consequences of such failure, cancellation of Wakefield Realty's
corporate registration, has already occurred. Consequently, no
further penalty need be assessed for such violation.

The Rafiee transaction (DOAH Case No. 98-0003)

24. Pertinent to the charges pendi ng under DOAH Case
No. 98-0003, Section 475.25(1), Florida Statutes, provides that
the Florida Real Estate Conm ssion nmay take disciplinary action
agai nst a |icensee when she:

(b) Has been guilty of fraud,
m srepresentati on, conceal nent, false
prom ses, false pretenses, dishonest dealing
by trick, schene, or device, cul pable
negl i gence, or breach of trust in any
busi ness transaction in this state .

* * *

(d)1. Has failed to account or deliver to
any person, including a |licensee under this
chapter, at the tinme which has been agreed
upon or is required by law or, in the absence
of a fixed time, upon demand of the person
entitled to such accounting and delivery, any
personal property such as noney, fund,
deposit, check, draft, abstract of title,
nort gage, conveyance, |ease, or other
docunent or thing of val ue.

* * *
(e) Has violated any of the provisions of
this chapter or any |lawful order or rule nmade

or issued under the provisions of this
chapter or chapter 455.

* * *

(k) Has failed, if a broker, to inmmediately
pl ace, upon receipt, any noney, fund,
deposit, check, or draft entrusted to her or

18



hi m by any person dealing with her or himas
a broker in escrowwth a title conpany,
banking institution, credit union, or savings
and | oan associ ation | ocated and doi ng
business in this state, or to deposit such
funds in a trust or escrow account maintained
by her or himw th sone bank, credit union,

or savings and | oan association | ocated and
doing business in this state, wherein the
funds shall be kept until disbursenent
thereof is properly authorized.

25. Pertinent to the perceived violation of subsection
475.25(1) (e), ' Section 475.23, Florida Statutes, provides:
A license shall cease to be in force
whenever a broker changes her or his business
address . . . The licensee shall notify the
conmm ssion of the change no later than 10
days after the change, on a form provided by
t he conmm ssi on.

26. Pertinent to the perceived violation of subsection
475.25(1) (k), Rule 61J2-14.008(d), Florida Adm nistrative Code,
provi des:

(d) "Imediately" neans the placenent of a
deposit in an escrow account no |ater than
the end of the third business day foll ow ng
receipt of the itemto be deposited.

Sat urdays, Sundays and | egal holidays shal
not be consi dered as busi ness days.

27. Here, based on the findings and observations noted in
the findings of fact, as well as the correspondi ng endnotes, it
must be concluded that the Departnent failed to denonstrate, by
cl ear and convincing evidence, that Robinson is guilty of the
violations alleged in Counts I, IIl, IIl, and V of the
Adm ni strative Conplaint (DOAH Case No. 98-0003). Wth regard to

Count 1V, the proof does denonstrate that Robinson is guilty of

19



"failing to properly and tinely notify Petitioner of a change of
address . . . in violation of § 475.23, Fla. Stat.," and that, as
a consequence of such change of address, she "operate[d] as a
broker without an active, current and valid Florida brokers
license."

The penalty

28. Having reached the foregoing conclusions, it renmains to
resolve the appropriate penalty that should be inposed.
Pertinent to this issue, Rule 61J2-24.001, Florida Adm nistrative
Code, provides the disciplinary guidelines on which disciplinary
penalties will be based, as well|l as the aggravating or mtigating
ci rcunst ances which may be considered to support a deviation from
t he gui del i nes.

29. @Gving due consideration to the Departnent's
di sciplinary guidelines, as well as the aggravating and
mtigating circunstances, it nust be concluded that the
appropriate penalty for the violations denonstrated in these
proceedi ngs is, as suggested by the Departnent, revocation of
licensure. 1n so concluding, it is observed that real estate
brokerage is a business greatly affected by the public trust. As

observed in Shelton v. Florida Real Estate Conm ssion, 120 So. 2d

191, 194 (Fla. 2d DCA 1960):

A real estate broker occupies a
pr|V|Ieged position wherein those of his
prof essi on enjoy a nonopoly to engage in a
lucrative business. . . . The statutes
regulating the activities of real estate
brokers in their business were designed to

20



protect the public and to safeguard those
persons who put their noney and trust in the
hands of real estate brokers. Ahern v.
Florida Real Estate Comm ssion, 1942, 149
Fla. 706, 6 So. 2d 857. Anyone who deal s
with a |licensed broker may assune that he is
dealing with an honest and et hical

per son.

Mor eover, the holder of a brokerage license stands in a fiduciary

relationship with her client. See United Hones, Inc. v. Moss,

154 So. 2d 351 (Fla. 2d DCA 1963). Wiere such relationship is
shown to exist, as it was in the Dobson transaction, the | aw
extracts a high standard of loyalty on the part of an agent
toward her principal, requiring of the agent the utnost good
faith toward her principal in all matters connected with the

enpl oynent. See generally 2 Fla. Jur.2d, Agency and Enpl oynent,

Sections 84 and 89. Here, Robinson's lack of good faith has been
clearly denonstrated, and evidences Robinson's |ack of the

requi site good character necessary for licensure as a real estate
broker in the State of Florida.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is
RECOMMVENDED t hat a Final Order be entered revoking

Respondents' |icensure and eligibility for |licensure.
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DONE AND ENTERED this 29th day of My, 1998, in Tall ahassee,

Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 29th day of My, 1998.

ENDNOTES

1/ Petitioner's Exhibit 1 was a copy of the checks received as
Petitioner's Exhibit 20. Apparently, because of the duplicity,
Petitioner did not nove its Exhibit 1 into evidence.

2/ According to the transcript, Respondents' Exhibit 6 was to
have been a conposite exhibit, which was to include Respondent's
bank statenment for Novenber 30, 1995, and Decenber 29, 1995.
(Transcript, pages 131-134). Exhibit 6, as filed with the

Di vision of Adm nistrative Hearings only included the Novenber 30,
1995, bank statenent. Respondent's testinony regarding the
content of the Decenber 29, 1995, bank statenent has, however,
been credited. (See Endnote 3, paragraph 9).

3/ At hearing, Robinson disputed that the Dobsons had paid the
$6, 000 required by the terns of the purchase agreenent. However,
havi ng consi dered the evidence offered, including a conparison of
Respondent s’ "brokerage | edger” (Petitioner's Exhibit 6), the bank
statenent of Novenber 1995 for Respondents' trust account
(Respondents' Exhibit 6), the Dobsons' bank statenent for

Novenber 1995 (Petitioner's Exhibits 21 through 23), and the
checks tendered by the Dobsons for the deposit (Petitioner's
Exhibit 20), it is apparent that the Dobsons did pay to
Respondents the $6, 000 deposit required by the agreenment, and that
Robi nson's testinony and other proof to the contrary is unworthy
of belief.

In reaching the foregoing conclusion, it is first observed that
the proof is conpelling that Robinson is not hesitant to
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prevaricate or create fal se docunents when her personal interests
are at stake. A patent exanple of this behavior is the letter she
presented to the Departnent's investigator which purported to bear
t he Dobsons' signatures and which sought to withdraw their
conplaint (Petitioner's Exhibit 5). The docunent was a sham and
was not prepared or signed by the Dobsons.

Further proof of Robinson's duplicity may be found in an

exam nation of Respondents' "brokerage |edger” for Novenber and
Decenber 1995 (Petitioner's Exhibit 6), and a conparison of the

| edger with the bank statenment of Novenber 1995 for Respondents’
trust account (Respondents' Exhibit 6), the Dobsons' bank
statenent for Novenber 1995 (Petitioner's Exhibits 21 through 23),
and the checks tendered by the Dobsons for the deposit
(Petitioner's Exhibit 20).

Not ably, if one accepted Respondents' "brokerage |edger"” as an
accurate record of the Dobsons' deposit history, one could only
concl ude that they had not paid one dollar towards the deposit
because every check they tendered was returned unpaid for not
sufficient funds. However, a conparison of the |edger with other
evi dence noted supra denonstrates that the | edger does not
accurately portray the Dobsons' deposit history, and that

Robi nson's testinony is not worthy of belief.

I n reaching the foregoing conclusion the foll ow ng observations
are made. First, Respondents' |edger reflects that the Dobsons
initial deposit of $2,000 (check nunber 453, dated Cctober 31,
1995) was deposited Novenber 1, 1995, returned for "NSF' (not
sufficient funds) Novenber 6, 1995, re-deposited Novenber 7, 1995
(Petitioner's Novenber bank statenent does not show a deposit for
Novenber 7, but does show one for Novenber 9, 1995), and returned
for "NSF' Novenmber 13, 1995. Except for the initial deposit of

t he Dobsons' check on Novenber 1, 1995, the remaining entries
which attribute returns and re-deposits of this check are false.
Such conclusion is apparent fromthe face of the Dobsons' check
(nunber 453) which was paid, and never returned "NSF." Such is
al so apparent fromthe Dobsons' Novenber bank statenent which
contrary to the events depicted on Respondents' |edger, reflects
no returns or re-deposits for Dobsons' check nunber 453. Cearly,
the activity the | edger seeks to portray or conformto activities
on Respondent's bank statenent of Novenber 1995 (the return NSF of
Novenmber 6, 1995, the re-deposit of Novenber 9, 1995, and the
return NSF of Novenber 13, 1995) is not related to the Dobson
transaction, and Respondents' portrayal of the activity as so
related is fal se

Further evidence of the unreliability of Robinson's testinony and

t he Respondents' docunentation is evident from Respondents
mani pul ati on of the bal ance of the deposit the Dobsons tendered on
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Novenber 9, 1995. That tender consisted of two checks payable to
Wakefield Realty, Inc., with the first check (nunber 457) in the
sum of $2,325 (this check included funds for a $325. 00 nortgage
processing fee), and the second check (nunber 458) in the sum of
$2,000. Both checks were received by Robi nson, endorsed Wakefield
Real ty, and deposited at Nati onsBank (Respondents' bank) on
Novenber 13, 1995; however, there is no entry in Respondents’

| edger reflecting the deposit of check nunber 458 for $2,000, and
no entry on the Novenber bank statenment for Respondents' trust
account reflecting that deposit. (Qoviously, Respondents deposited
check nunber 458 to an account, other than their trust account, at
Nat i onsBank.

Regarding the further handling of those checks the proof
denonstrates that they were both presented for paynent to the
Dobsons' bank on Novenber 14, 1995, and that check nunber 458

(%2, 000) was paid and check nunber 457 ($2,325) was rejected by
Dobsons' bank for NSF. Check nunber 457 ($2,325) was re-deposited
to Respondents' trust account on Novenber 17, 1995, and again

rej ected by Dobsons' bank on Novenber 20, 1995, for NSF

At this point, the Respondents had received $4, 000 of the $6, 000
deposit required by the contract; however, only $2, 000 was pl aced
i n Respondents' trust account. For the bal ance of the deposit,
and in replacenent of check nunber 457 ($2,325), the Dobsons
tendered two checks to Respondents. The first check (nunber 465)
dat ed Novenber 22, 1995, was payable to Wakefield Realty, Inc., in
the sum of $2,000 and represented the bal ance of the deposit due
under the contract. The second check (nunber 467) dated

Novenber 28, 1995, was nade payable, at her request, to Robinson
and represented rei nbursenent for the nortgage processing fee.

Respondent s deposited Dobsons' check nunmber 456 ($2,000) to their
trust account on Novenber 22, 1995, and the check was rejected by
t he Dobsons' bank on Novenber 24, 1995, for NSF. At hearing, M.
Robi nson testified that this check (nunber 456) was never re-
deposi ted and Respondents never received its proceeds. As proof,
Respondents pointed to their | edgers for Novenber and Decenber
1995 and trust account statenments for Novenber and Decenber 1995,
which reflect no further activity regardi ng check nunber 456.
(Petitioner's Exhibit 6; Respondent's Exhibit 6; and Transcript,
page 133). However, the Dobsons' bank statenment for Novenber 1995
clearly reflects that check nunber 465 ($2,000) was re-deposited,
and Dobsons' bank honored (paid) the check on Novenber 30, 1995.
Again, the only logical conclusion to draw is that Respondents re-
deposited the check to an account other than their trust account
at NationsBank. The Dobsons' check nunber 467 for the nortgage
processing fee was paid by its bank on Novenber 29, 1995.

Consequent |y, by Novenber 30, 1995, the Dobsons had paid the
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entire $6,00 deposit to Respondents; however, only $2,000 of that
anount was placed in their trust account. O note, Respondents'
trust account was cl osed on Decenber 30, 1995, with a bal ance of
$207.00. (Petitioner's Exhibit 6). Here, Respondents have failed
to produce any record, provide any explanation, or otherw se
account for the disposition of the $2,000 they were holding in
their trust account, or the $4,000 they received in trust that was
not deposited to their trust account.

Foll owi ng the denial of their nortgage application, Robinson
prepared a "Rel ease of Deposit Receipt."” (Petitioner's

Exhibit 8). According to Robinson, she prepared the rel ease at
the Sellers' request, because the tinme for closing had passed, and
they wished to proceed with a sale to another buyer. (Transcript,
page 177). The denial of the Dobsons' nortgage application was,
nost |ikely, the dispositive issue.

The rel ease prepared by Robi nson provi ded:
W TNESSETH:

That each of the parties hereto in
consi deration of each of the parties
releasing all of the other parties fromthe
af oresai d Deposit Recei pt, do hereby rel ease
each of the other parties to said Deposit
Recei pt fromany and all clains, actions or
demands what soever which each of the parties
hereto may have up to the date of this
agreenent agai nst any of the other parties
her eby by reason of said Deposit Receipt.

It is the intention of this agreenent that
any responsibility or obligations or rights
arising by virtue of said Deposit Receipt are
by this release declared null and void and of
no further affect when signed by all of the
above naned parti es.

The escrow agent hol ding the deposit under
the ternms of said Deposit Receipt is hereby
directed and instructed forthwith to di sburse
said deposit held in escrowin the follow ng
manner :

$ 6,000.00 to Rut h and Hubert Dobson

* * *

I N WTNESS WHERECF t he parties have
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The rel ease was signed by Robi nson on what appears to be

hereunto set their hands and seal s the day
and year below witten.

January 10, 1996, two days after the denial of the Dobsons

nor t gage | oan application,

and by the Sellers on January 15,

1996.

Qddly, the rel ease al so bears what appear to be the signatures of
t he Dobsons; however, they deny having signed the docunent.
t he Dobsons woul d have no reason to refuse to sign the

Clearly,
r el ease,

Accordi ng to Robi nson,

i f presented.

preparation of the rel ease were as foll ows:

HEARI NG OFFI CER KENDRI CK:  M's. Robi nson, if
you didn't receive $6,000 fromthe Dobsons
why did you execute the rel ease of deposit
recei pt?

THE WTNESS: The sellers had called ne and
said that they had a buyer for their honme and
they want -- the tinme for closing was
finished. The Dobsons hadn't closed. They
did not wish to continue with this contract
anynore but they wanted to close it out
because they wanted to sell their honme to the
potential buyer that they had.

| nmerely went into ny file, saw that the
contract said 6,000 and went ahead and
prepared the docunents and faxed it down to
the agent. At the time | was very ill. |
must admt that | did not go through all of
my docunentations. Wien this docunent cane
back to nme and | decided to go ahead and
di sburse to the Dobsons the 6,000 and then
went through the file to see where the funds
were, that's when | discovered or it cane
back to ny attention that in fact the checks
did not all clear and | tried to sit with
t hem and di scuss this and they keep refusing
that if | did not have $6,000 to give to
them they did not wish to speak to ne.
(Transcript, pages 177 and 178).

Havi ng consi dered the proof, Robinson's explanation for
failure to disburse the proceeds to the Dobsons is unworthy of
Clearly, by Novenber 30, 1995, the Dobsons had paid the

bel i ef.

entire $6, 000 deposit to Respondents.

payment,

t he circunstances surrounding the

her

Not wi t hst andi ng t hat

and notw thstanding the Sellers' rel ease, Respondents
wongfully failed to rel ease any portion of the deposit to the
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Dobsons.

Finally, given the foregoing, it is apparent that the records
Respondents produced for the Departnent's investigator, as well as
at hearing, do not represent an accurate account of each deposit
transacti on and each separate bank account where the Dobson funds
were deposited, as required by Rule 61J2-14.012, Florida

Adm ni strative Code. Consequently, it nust be concl uded that
Respondents either failed to maintain such records or refused to
make them avail abl e on demand.

4/ At hearing, Robinson testified that she retained the nonies
deposited by the Dobsons under the default provision of the sales
contract. According to Robinson, since the Dobsons did not pay
the | ast $2,000 of the deposit they were in default and she, as
the broker, was entitled to retain 50 percent of the deposit.

G ven the conclusion that the Dobsons deposited the full $6, 000,
Respondents' expl anation for retaining any of their noney is
unper suasi ve. Moreover, even assum ng only $4,000 was deposited,
Respondents' claimwould be limted to $2,000, with the bal ance to
the Sellers or, pursuant to the rel ease, the Dobsons. Here,
Respondents retained the entire deposit.

Robi nson al so suggested at hearing, that the | ateness of the
Dobsons' deposit provided a basis to claima default under the
provi sions of the sales contract, which required the bal ance of
the deposit "within 10 United States banking days after date of
acceptance." The short answer to Robinson's suggestion is that
t he Dobsons' deposit nonies were accepted, late or not, no default
was cal l ed, and their nortgage application processed for an
anticipated closing. Cdearly, the tardiness of the Dobsons'
deposit was never an issue, and Robi nson's suggestion that the
| at eness of their deposit constituted a default warranting
retention of the deposit is unpersuasive. Mreover, even if
warr ant ed, Respondents were not authorized to retain the entire
deposit.

5/ Al though the proof suggests that Robi nson nmay have been given
the check sonme tine before, with regard to another property or
offer, it is unclear when this occurred. Consequently, to ascribe
any date, other than Cctober 25, 1996, woul d be specul ati ve.

6/ Petitioner introduced in evidence a copy of a bank statenent
for Wakefield Realty, Inc., for the period of Cctober 1, 1996, to
Cctober 30, 1996. (Petitioner's Exhibit 13). That statenent
reflects a deposit on COctober 28, 1996, of $1,000; however, that
statenent is for account nunber 32111878106. Rafiee's check was
deposited October 30, 1996, to account nunber 316090392310.
(Petitioner's Exhibit 11).
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7/ October 25, 1996, was a Friday. Consequently, the third
busi ness day follow ng recei pt was Wdnesday, OCctober 30, 1996.

8/ Robinson's letter of Novenmber 7, 1996 (Respondents'

Exhibit 8), as well as the noney order that purportedly
acconpanied it, have, nost |ikely, been fabricated. 1In so
concluding, it is observed that the explanation Robinson offered
for tendering 50% of the deposit to the seller (that M. Rafiee
|ied about the reason she could not proceed with the purchase) was
not true. Moreover, the noney order is facially suspect. First,
the date of the noney order "Novenber 6, 96" appears to have been
typed with two different instrunents and, instead of reading 1996,
as one woul d expect on a negotiable instrument, it reads "96,"
suggesting an alteration. Further suspect is the "500" foll ow ng
M. Sweigart's name, which was al so prepared by a different
instrunment. Finally, rendering the noney order further suspect,
is the nane "Henry Sweigart"” and "Re: Wakefield Realty," which
were apparently affixed by yet a third instrunent, and the fact
that such entries appear at an angle to the other entries.
Suspi ci on of Respondent's proof is not, however, an adequate basis
on which to prem se a conclusion that the agency has sustained its
charges. Rather, it is the Departnent's burden throughout this
proceedi ng to denonstrate by clear and convi nci ng evi dence the
charges it has nmade agai nst Respondents. This, with regard to the
Rafi ee transaction, the Departnment has failed to do. Notably
absent fromthe Rafiee case, as contrasted to the Dobson Case, was
a charge that Respondents failed to maintain or produce on demand
records which evidenced an accurate accounting of the deposit.

9/ Rul e 61J2-14.008 Definitions.

(1)(a) A "deposit" is a sum of noney, or
its equivalent, delivered to a real estate
| icensee, as earnest noney, or a paynent, or
a part paynent, in connection with any real
estate transaction nanmed or described in
s. 475.01(1)(c), Florida Statutes.

10/ The Adm nistrative Conplaint, Count 1V, also alleges that the
sanme m sconduct which supports a violation of Subsection
475.25(1)(e), Florida Statutes, also supports a violation of
Subsection 475.25(1)(a), Florida Statutes. Such charge is
duplicative and need not be addressed.

COPI ES FURNI SHED
CGeoffrey T. Kirk, Esquire

Departnent of Business and
Pr of essi onal Regul ati on
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Di vi sion of Real Estate
Post O fice Box 1900
O | ando, Florida 32802-1900

Donnette Reid, Esquire

Law O fices of Gantz & dantz
Wl | esl ey Corporate Plaza

7951 Sout hwest Sixth Street
Suite 200

Pl antation, Florida 33324

Henry M Sol ares, Director

Di vision of Real Estate

Departnent of Busi ness and
Pr of essi onal Regul ati on

Post O fice Box 1900

Ol ando, Florida 32802-1900

Lynda L. Goodgane, General Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the Final Order in this case.
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